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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a plea agreement, Guy Bracali-Gambino pled guilty to introducing articles
into a jail. He received a unified sentence of five years, with one year fixed, and the court
retained jurisdiction.

Thereafter, the district court relinquished jurisdiction.

On appeal,

Mr. Bracali-Gambino contends that the district court abused its discretion by failing to recognize
the applicable legal standard in sentencing him where the court sentenced him consecutively to
the sentence for which he was already incarcerated—erroneously believing the statute required a
consecutive sentence. Mr. Bracali-Gambino also asserts that his sentence represents an abuse of
the district court’s discretion, as it is excessive given any view of the facts. Mr. BracaliGambino further contends that the district court abused its discretion when it relinquished its
jurisdiction instead of placing him on probation and by failing to reduce his sentence pursuant to
his I.C.R. 35 (“Rule 35”) motion.

Statement of the Facts & Course of Proceedings
On December 2, 2017, corrections officers conducted a Well Check on Guy BracaliGambino, who was on suicide watch in the Medical Services Unit in the jail. (Presentence
Investigation Report (hereinafter, PSI),1 p.3.)

Mr. Bracali-Gambino was in jail on a

misdemeanor domestic battery case, Ada County case number CR01-16-81736. (R., p.85.)
Corrections officers observed Mr. Bracali-Gambino trying to sharpen the end of a plastic spoon
using the concrete shower floor. (PSI, p.3.) Mr. Bracali-Gambino had attempted to commit
suicide at least three times in the last couple of years and later said he was sharpening the spoon
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in order to stab himself to death. (PSI, pp.3, 24, 27.) Based on these facts, Mr. Bracali-Gambino
was charged by information with one count of introduction of articles into a jail. (R., pp.28-29.)
This photograph, included in the PSI documents, shows the item of “major contraband”
Mr. Bracali-Gambino was accused of introducing into the Ada County Jail:

(PSI, p.210; Aug. Photo, p.1.2)
Pursuant to a plea agreement, Mr. Bracali-Gambino pled guilty to his first felony
charge—introduction of articles into a jail. (R., pp.73-82.) As part of the plea agreement, the
State agreed to recommend a sentence of five years, with one year fixed, and a retained
jurisdiction. (R., pp.75, 81.) The district court accepted the plea, and the matter was set for
sentencing. (R., pp.40-43.)
At sentencing, the State recommended a five-year sentence, with one year fixed, and that
the court retain jurisdiction. (7/27/17 Tr., p.9, L.22 – p.10, L.3.) The defense asked the district

1

Appellant’s use of the designation “PSI” includes the packet of documents grouped with the
electronic copy of the PSI, including the original PSI, the Addendums to the PSI, Mental Health
Evaluation, and letters submitted in support of Mr. Bracali-Gambino.
2
The photograph appears to be illustrative of the difference between the spoon that was altered
by Mr. Bracali-Gambino (left) and a normal, unaltered spoon (right).
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court to suspend Mr. Bracali-Gambino’s sentence and place him in mental health court.3
(7/27/17 Tr., p.13, Ls.11-20.) The district court sentenced Mr. Bracali-Gambino to a unified
sentence of five years, with one year fixed, but retained jurisdiction over him. (7/27/17 Tr., p.15,
Ls.12-19; R., pp.84-87.) In pronouncing Mr. Bracali-Gambino’s sentence, the district court said:
. . . I’m going to impose a judgment of conviction with 1 year fixed, 4 years
indeterminate for a total of 5 years. It has to be consecutive to CR01-16-81736
under the statute because that was the case which he was incarcerated on, and I’m
going to retain jurisdiction in this case for 365 days for evaluative purposes.
(Tr., p.15, Ls.12-19.)
After a hearing, the district court relinquished jurisdiction. (2/1/18 Tr., p.23, Ls.9-10;
R., pp.111-113.)

Mr. Bracali-Gambino filed a timely Notice of Appeal.

(R., pp.114-118;

pp.143-147; Aug., pp.13-15.) Mr. Bracali-Gambino filed a motion pursuant to I.C.R. 35, asking
the district court for leniency. (R., pp.133-135.) He submitted additional information in support
of the motion. (Aug., pp.1-7.) The district court denied the motion without a hearing. (Aug.,
pp.8-12.)
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Mr. Bracali-Gambino was found ineligible for mental health court. (Tr., p.13, Ls.9-23.)
3

ISSUES
I.

Did the district court abuse its discretion by applying an incorrect legal standard when it
sentenced Mr. Bracali-Gambino consecutively, erroneously believing the statute required
a consecutive sentence?

II.

Did the district court abuse its discretion when it sentenced Mr. Bracali-Gambino to a
unified sentence of five years, with one year fixed, following his plea of guilty to
introduction of articles into a jail?

III.

Did the district court abuse its discretion when it relinquished jurisdiction over
Mr. Bracali-Gambino?

IV.

Did the district court abuse its discretion when it declined to reduce Mr. BracaliGambino’s sentence pursuant to the new information submitted in support of his Rule 35
motion?

4

ARGUMENT
I.
The District Court Abused Its Discretion In Sentencing Mr. Bracali-Gambino Because It Applied
An Incorrect Legal Standard When It Sentenced Mr. Bracali-Gambino, Erroneously Believing
The Statute Required A Consecutive Sentence
In this case, the district court did not act consistently with the legal standards applicable
to its specific choices because it applied the incorrect legal standard in sentencing Mr. BracaliGambino.
When an appellate court reviews an alleged abuse of discretion by a trial court, the court
considers four factors: Whether the trial court: (1) correctly perceived the issue as one of
discretion; (2) acted within the outer boundaries of its discretion; (3) acted consistently with the
legal standards applicable to the specific choices available to it; and (4) reached its decision by
the exercise of reason. Lunneborg v. My Fun Life, 163 Idaho 856, 863 (2018).
Mr. Bracali-Gambino was alleged to have violated Idaho Code Sections 18-2510(3) and
19-2520F.4 (R., pp.8-9.) Idaho Code Section 18-2510, Possession, Introduction or Removal of
Certain Articles into or from Correctional Facilities, provides the sentencing penalty within the
statute:
Any person including a prisoner who violates any provision of subsection (3) of
this section shall be guilty of a felony and on conviction shall be punished by
imprisonment in the state prison for a period not exceeding five (5) years or by a
fine not exceeding ten thousand dollars ($10,000), or by both such imprisonment
and fine.
I.C. § 18-2510(4).
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Idaho Code Section 19-2520 provides for an extended sentence for use of a firearm or deadly
weapon in the commission of several enumerated crimes. Introduction of certain articles into a
correctional facility is not one of those crimes. I.C. § 19-2520. Further, there is no Section “F”
to this statute.
5

In pronouncing Mr. Bracali-Gambino’s sentence, the district court said:
. . . I’m going to impose a judgment of conviction with 1 year fixed, 4 years
indeterminate for a total of 5 years. It has to be consecutive to CR01-16-81736
under the statute because that was the case which he was incarcerated on, and I’m
going to retain jurisdiction in this case for 365 days for evaluative purposes.
(Tr., p.15, Ls.12-19.) The district court appears to have erroneously sentenced Mr. BracaliGambino consistent with the Idaho Code section governing escape, I.C. § 18-2505, which
provides:
Every prisoner charged with, convicted of, or on probation for a felony who is
confined in any jail or prison . . . who escapes or attempts to escape . . . shall be
guilty of a felony, and upon conviction thereof, any such second term of
imprisonment shall commence at the time he would otherwise have been
discharged.
See Doan v. State, 132 Idaho 796, 800 (1999) (emphasis added).
However, the district court failed to recognize that I.C. § 18-2505 was not applicable in a
case where the defendant was only convicted of introduction of certain articles into a jail. As
such, the district court erroneously applied the mandatory consecutive sentencing requirement
from I.C. § 18-2505. (Tr., p.15, Ls.12-19.)
The district court applied the incorrect legal standard and therefore abused its discretion
when sentencing Mr. Bracali-Gambino.

II.
The District Court Abused Its Discretion When It Sentenced Mr. Bracali-Gambino To A
Unified Sentence Of Five Years, With One Year Fixed, Following His Plea Of Guilty To
Introduction Of Articles Into A Jail Because The Sentence Is Excessive
Mr. Bracali-Gambino asserts that, given any view of the facts, his unified sentence of five
years, with one year fixed, is excessive. Where a defendant contends that the sentencing court
imposed an excessively harsh sentence, the appellate court will conduct an independent review
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of the record giving consideration to the nature of the offense, the character of the offender, and
the protection of the public interest. See State v. Reinke, 103 Idaho 771 (Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory limits, an
appellant has the burden of showing a clear abuse of discretion on the part of the court imposing
the sentence.’” State v. Jackson, 130 Idaho 293, 294 (1997) (quoting State v. Cotton, 100 Idaho
573, 577 (1979)). Mr. Bracali-Gambino does not allege that his sentence exceeds the statutory
maximum.

Accordingly, in order to show an abuse of discretion, Mr. Bracali-Gambino must

show that in light of the governing criteria, the sentence was excessive considering any view of
the facts. Id. The governing criteria or objectives of criminal punishment are: (1) protection of
society; (2) deterrence of the individual and the public generally; (3) the possibility of
rehabilitation; and (4) punishment or retribution for wrongdoing. Id.
In light of Mr. Bracali-Gambino’s rehabilitative potential, the district court abused its
discretion in sentencing him excessively. The district court failed to consider the fact that
Mr. Bracali-Gambino was aware of his mental health issues, was interested in seeking treatment,
and that, with mental health treatment, Mr. Bracali-Gambino could likely be successful in the
community. (PSI, pp.20, 28.)
Mr. Bracali-Gambino was 52-years-old at the time of his sentencing; however, this was
his first felony conviction. (PSI, pp.1, 19.) The Idaho Supreme Court has “recognized that the
first offender should be accorded more lenient treatment than the habitual criminal.” State v.
Hoskins, 131 Idaho 670, 673 (Ct. App. 1998) (quoting State v. Owen, 73 Idaho 394, 402 (1953),
overruled on other grounds by State v. Shepherd, 94 Idaho 227 (1971)); see also State v. Nice,
103 Idaho 89, 91 (1982).
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Another important matter that should have received the attention of the district court is
that Mr. Bracali-Gambino has the support of his family. See State v. Shideler, 103 Idaho 593,
594-595 (1982) (reducing sentence of defendant who had the support of his family and employer
in his rehabilitation efforts); see also State v. Carrasco, 114 Idaho 348, 354-55 (Ct. App. 1988)
(reducing sentence of first-time offender who had a family depending upon him for support and
who accepted responsibility for the offense at issue), overruled on other grounds, 117 Idaho 295
(1990). Mr. Bracali-Gambino has a family, four children and an ex-wife, who are supportive of
him. (PSI, pp.12-13, 17, 25, 30-43.) Mr. Bracali-Gambino’s family wrote to him while he was
incarcerated. (PSI, pp.30-43.) He values his family and time spent with his children. (PSI,
pp.13, 18.)
Mr. Bracali-Gambino first used methamphetamine when he was 45-years-old. (PSI,
p.25.) Mr. Bracali-Gambino has sustained periods of sobriety, but in traumatic or stressful
circumstances, he often relapses, using methamphetamine and testosterone. (PSI, p.20.) The
Idaho Supreme Court has held that substance abuse should be considered as a mitigating factor
by the district court when that court imposes sentence. State v. Nice, 103 Idaho 89 (1982). In
Nice, the Idaho Supreme Court reduced a sentence based on Nice’s lack of prior record and the
fact that “the trial court did not give proper consideration of the defendant’s alcoholic problem,
the part it played in causing defendant to commit the crime and the suggested alternatives for
treating the problem.” Id. at 91. Additionally, the Idaho Supreme Court has ruled that ingestion
of drugs and alcohol resulting in impaired capacity to appreciate criminality of conduct, could be
a mitigating circumstance. State v. Osborn, 102 Idaho 405, 414 (1981). Mr. Bracali-Gambino
recognizes that the biggest contributor to his legal troubles has been his use of illegal drugs.
(PSI, p.18.)
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The Idaho Supreme Court has also recognized that Idaho Code § 19-2523 requires the
trial court to consider a defendant’s mental illness as a sentencing factor. Hollon v. State, 132
Idaho 573, 581 (1999). Mr. Bracali-Gambino suffers from major depressive disorder. (PSI,
pp.24, 27-28.) At the time of his crime, Mr. Bracali-Gambino was trying to sharpen the utensil
so that he could take his own life. (PSI, p.27.) Mr. Bracali-Gambino has never taken medication
to manage his mental illness and, in the past, has resorted to self-medicating his severe
depression with methamphetamine. (PSI, pp.24, 27.) Mr. Bracali-Gambino has a history of
suicide attempts. (PSI, pp.15, 24, 27, 49-50.) The clinician who conducted Mr. BracaliGambino’s mental health evaluation noted that Mr. Bracali-Gambino “would benefit from
ongoing medication management to treat the symptoms of his depression.”

(PSI, p.27.)

Mr. Bracali-Gambino had a remarkable career—first as a member of Team USA performing
karate and other martial arts, and then as a bounty hunter working to recover fugitives. (PSI,
pp.11-12, 15, 20.) At sentencing, Mr. Bracali-Gambino’s attorney also raised the question of
whether Mr. Bracali-Gambino had Chronic Traumatic Encephalopathy (“CTE”) due to his
decades-long martial arts training and practice. (Tr., p.11, Ls.1-17.)
Based upon the above mitigating factors, Mr. Bracali-Gambino asserts that the district
court abused its discretion by failing to exercise reason where the court imposed an excessive
sentence upon him. He asserts that had the district court properly considered his mental health
conditions and family support, it would have imposed a less severe sentence.
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III.
The District Court Abused Its Discretion By Relinquishing Jurisdiction Over Mr. BracaliGambino
Before the district court relinquishes jurisdiction over a defendant, it must evaluate
whether probation would be appropriate under I.C. § 19-2521. State v. Statton, 136 Idaho 135,
137 (2001). “The decision to place a defendant on probation or whether, instead, to relinquish
jurisdiction over the defendant is a matter within the sound discretion of the district court and
will not be overturned on appeal absent an abuse of that discretion.” State v. Schultz, 149 Idaho
285, 288-289 (Ct. App. 2010). Upon review of a sentence following a period of retained
jurisdiction, this Court reviews the entire record, encompassing events both before and after the
original judgment. Id. at 289.
Mr. Bracali-Gambino contends the district court abused its discretion in relinquishing
jurisdiction in light of his successes during his period of retained jurisdiction, his recognition of a
problem, and his desire to make the changes necessary so that this type of incident does not
happen again.
Although, while on his rider, Mr. Bracali-Gambino did receive disciplinary sanctions,5 he
also completed over 100 hours of voluntary community service by cleaning in the facility. (PSI,
pp.301, 304.) Further, Mr. Bracali-Gambino did well in his GED self-study courses—he, for the
most part, complied with the GED rules and expectations. (PSI, pp.296-97.) In this coursework,
Mr. Bracali-Gambino was engaged and motivated. (PSI, pp.299-300.) In his Thinking for a
Change class, Mr. Bracali-Gambino “demonstrated marked improvement with his desire to
utilize the tools he is being taught.”

(PSI, p.300.)

5

He was accepting feedback from the

Mr. Bracali-Gambino received two formal Class B Harassment disciplinary sanctions and two
informal disciplinary sanctions. (PSI, p.340.)
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instructors and his peers. (PSI, p.300.) In Cognitive Behavioral Intervention for Substance
Abuse (“CBI-SA”), Mr. Bracali-Gambino was excelling—he had a positive attitude and was
really engaging in the class. (PSI, p.301.)

As Mr. Bracali-Gambino told the district court:
It all goes back to seven deaths in a year, from family, good friend, my coach
from team USA, he passed away. All of them, my father, and then the death of
my job, and what’s happened in court. Obviously, I’ve been my own enemy, but
I have been seeking help. I have been doing the best I can in seeking help and
bettering myself. There’s good parts of the program. There’s bad parts. The bad
parts is putting certain individuals with other individuals. One of the guys that
they put me with in CAPP was our informant, and he was afraid that I was going
to say something, and I never did, and he manipulated the staff, you know, and
my actions, the way I reacted, it’s my fault. I shouldn’t have reated the way I did.
I didn’t threaten anyone, that’s the truth. But the fact is I couldn’t control my
mouth, but I’m trying. I can’t. I need help. I’ve been doing good. Sorry.
The two DORs were right before Christmas, and one after Christmas. I miss my
children. When I wrote to my daughter before she left for the military, it was
good for me. It was good. Me not writing my children’s not good for me. I’m
going well at the ARC. I volunteer as a pusher to someone who is disabled, I
push them around every morning, every night. I volunteered at my classes
already, by myself, to continue with my education. Already, I was supposed to
schedule – to take a test today, two tests, on my own just to keep me busy. I get
along great there. It’s just different at the yard than it is over there and mental
health is there to help me. They’ve spoke with me a few times, and they’re
keeping my going. I pray, will you allow me to do it there? I know I’m up for
parole, I don’t care. I need help. I don’t want to go on parole. I don’t want to go
on probation. I need help. Please.
That’s all I have to say.
(Tr., p.20, L.22 – p.22, L.12.)
The district court failed to recognize that Mr. Bracali-Gambino’s accomplishments while
on the retained jurisdiction would equate to a successful probation. The court relinquished its
jurisdiction over Mr. Bracali-Gambino. (2/1/18 Tr., p.23, Ls.9-10; R., pp.111-113.) In light of
all of the mitigating evidence that was presented to the district court that demonstrates
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Mr. Bracali-Gambino’s significant rehabilitative potential, the district court abused its discretion
when it relinquished its jurisdiction over Mr. Bracali-Gambino.

IV.
The District Court Abused Its Discretion When It Declined To Reduce Mr. BracaliGambino’s Sentence Pursuant To The New Information Submitted In Support Of His Rule 35
Motion
In support of his Rule 35 motion, Mr. Bracali-Gambino submitted information that he
had several traumatic experiences while working as a Bail Enforcement Agent. (Aug., pp.1-2.)
In support of his Rule 35 motion, Mr. Bracali-Gambino also submitted information that his
mental health had improved dramatically while he was in Idaho Department of Correction
custody—his treatment had improved and his mental health improved substantially as a result.
(Aug., pp.2-5.) Finally, Mr. Bracali-Gambino submitted letters of support from individuals in
custody whom Mr. Bracali-Gambino had assisted in various ways. (Aug., pp.6-7.) For example,
Mr. Bracali-Gambino assisted one individual suffering from Parkinson’s disease, by helping him
shave. (Aug., p.6.) Mr. Bracali-Gambino assisted another individual by helping to stop a fight
and rendering first aid to the injured individual. (Aug., p.7.) The district court abused its
discretion by failing to reduce Mr. Bracali-Gambino’s sentence in light of this new, mitigating
information.
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CONCLUSION
Mr. Bracali-Gambino respectfully requests that this Court reduce his sentence as it deems
appropriate. Alternatively, he requests that his case be remanded to the district court for a new
sentencing hearing.
DATED this 19th day of September, 2018.

/s/ Sally J. Cooley
SALLY J. COOLEY
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 19th day of September, 2018, I caused a true and
correct copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant
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13

